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Just this April, a 500-year flood devastated the city of Grand Forks, North Dakota. While Grand
Forks lies in the middie of a glacial plain with no natural barrier to flooding, people would have never
guessed that the Red River could have ever been capable of such a feat. It's ironic that over the past
few decades people have been more concerned with the low flow of water during dry seasons than
the chance of a horrific flood. Such skepticism by Grand Forks residents left them ill-prepared for
such a scenario. Few had chosen to buy flood insurance, seeing it as an expensive, unwarranted
precaution. This left the majority of homeowners "up the creek without a paddle.” Although
President Clinton has promised $448 million in disaster relief to the uninsured homeowners and to
the town itself, the money will only cover over a third of the estimated damages.

Unfortunately, the people of Grand Forks are not alone. Floods are responsible for 2.4 billion dollars
of damage each year, making life difficult for many Americans. "Of the recent major disasters
declared by U.S. presidents, 85% were associated with floods” (Blatt, 74). Like any other natural
disaster, flooding is never a significant worry for Americans until it happens.

Since 1979, the Federal Emergency Management Agency (FEMA) has been responsible for improving
the safety of 10 million Americans who call the floodplains their home under the Stafford Disaster
Relief and Emergency Relief Act of 1974. Independent studies have shown that FEMA has saved
the U.S. government over $777 million a year in disaster relief due to sound floodplain management
and the cooperation of 18,000 communities nationwide. Since 1979, 2.3 million homes have been
properly designed and built to FEMA standards of withstanding 100 year flood levels.

However, Paul K. Winston, CEO of Winston Iutemational feels that FEMA could do a better job by
having an open mind to new technology. He is the owner of a floating house patent that supposedly
could serve as an additional aid in FEMA's fight against the destruction of people's homes in floods.
Upon its submission to FEMA, the agency expressed it was not interested in even testing Winston's
patent due to apparent technical violations in building codes enforced by FEMA. Winston feels these
concerns are unwarranted.

For that reason he criticizes FEMA's doctrine for ascribing to an outdated flood strategy with a
narrow vision. He senses that by enforcing stringent regulations, FEMA is kicking people out of the
floodplains. As a result, FEMA has grown callous to the real needs and requests of floodplain
residents by requesting too much from them. Winston International notes that only about three out
of ten qualified homesteads that lie on the floodplamns choose to be covered by the National Flood
Insurance Program.




[image: image3.png]2

Clearly then, the public perception of FEMA is not different at all to that of the rest of the bureau-
cracy. Most Americans view the institution as a group of "paper pushers" seeking to execute public
law as they see fit, with no regard or sincerity to those they are supposed to serve. From Paul
Winston's perspective, it is unfair for people like him who are trying to make an honest impact on
public policy, to be bombarded with red tape. The real question is: "Is FEMA truly justified in its
actions against Winston International?”

To shed more light on the case, an overview of FEMA will be given along with the National Flood
Insurance Program. The discussion will then turn to Paul Winston's battle against FEMA in his
attempts to show that his patent complies with current regulations. The arguments from both sides
will be considered. In the meantime, Congress' role in this case will be observed. By studying this
specific case concerning Winston International, a better understanding can be achieved of how a
bureaucracy can sometimes lose accountability. When in the process of implementing public policy,
administrative discretion can sometimes interpret the law differently from Congress.

FEMA is an independent federal agency with roughiy 2,600 full time employees, and an additional
4,000 emergency workers on standby. They work at a number of regional office areas nationwide,
and Jike most other federal agencies, their headquarters are in Washington, D.C. On it's home page',
FEMA states that it often works with other organizations that are a part of the national emergency
management system. "These partners include the state and local emergency management agencies,
27 federal agencies and the American Red Cross."?

Clearly then FEMA is only one player out of many. But its role of coordinating all these organiza-
tions is clearly pivotal in response to a natural disaster. This is clearly seen in its mission statement:

"To provide leadership and support to reduce the life and property and
to protect our nation's mstitutions from all types of hazards through a comprehensive,
rigk-based, all-hazards emergency management program of mitigation, preparedness,
response and recovery.”

The message drawn from this statement, exactly encompasses emergency management. It is that of
"mitigation, response, and recovery.”

Under Section 409 of the Stafford Act, FEMA is responsible in helping state and local communities
mitigate potential hazards. The term "mitigate” can be defined as "fo ease or lessen.” Mitigation can
be done in a variety of ways, from stricter building codes (for any hazard such as earthquakes, floods,
and fires) to constructing better infrastructure.

! See Bibliography. Official FEMA Home Page
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Preparedness basically entails thinking abead. If a disaster occurs, people have to get through it safely
and respond to it effectively. FEMA assists states and their communities in preparing back-up plans
if essential services fail due to the unexpected. Readiness involves everything from emergency
personnel training to informing the public what to do in case of emergency.

FEMA's main task, however, is to coordinate a federal response to a disaster that has been considered
beyond the capability of local and state government. Under the Stafford Act, by the request of the
affected state governor (or governors), the President must first declare an official state of emergency
before the federal government becomes involved directly. Once the declaration is made, FEMA can
start coordinating different agencies in response to the emergency. Response itself involves:
"mobilizing and positioning emergency equipment; getting people out of danger, providing needed

food, water, shelter, medical services; and bringing damaged services and systems back on line." *

FEMA's program of recovery is of course, longer in terms than that of its response program. Along
with flood insurance, it is basically FEMA's responsibility to delegate different types of federal
assistance to those with no means to rebuild. Individual assistance is given to individuals, families,
farmers, and businesses by loans and grants, emergency housing, tax relief, and uneroployment
assistance. Public assistance is given to states and their communities to restore public systems and
facilities.”

The current Director of the Federal Emergency Management Agency is James Lee Witt. According
to the CRS Report for Congress,® Witt was responsible for the reorganization of the agency in
November of 1993. FEMA had previously been criticized because its various programs were not
cooperating well with each other. The result of the bureaucratic shake-up was the creation of the
Federal Insurance Administration among FEMA's organizational branches.

The FIA is now responsible for administering the National Flood lsurance Program (established by
the Stafford Act.) It is basically a part of both mitigation and recovery aspects of FEMA's mission.
“Risk reduction is the key to all mitigation efforts."”” The key to an easy recovery after the flood is
good mitigation to begin with. Before the creation of the NFIP in 1974, hardly any private insurance
companies sold homeowner's insurance covering flood hazards. But today, the FIA teams up with
national insurance companies "to provide affordable flood insurance nationwide to those who would
be otherwise unprotected.”

So what persuaded insurance companies to get involved? Flood insurance became only eligible to
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residents of communities that enforced floodplain management ordinances. As a result, recovery after
a flood is much easier if there is less damage, and hence there is less flood nsurance money to be
paid. This is what was needed to encourage insurance companies to get involved in this market.

At the same time, the U.S. government benefits by giving an incentive to communities and their
residents who comply. If communities choose not to take part in the program, they may not be
eligible for many forms of disaster relief. The idea is, when communities see their neighbors taking
advantage of the flood coverage, they will also wish to join. In the long run, like the insurance
companies, the government will end up paying less in disaster relief if properties become less
damaged.

The key ordinance that the FIA requires floodplain homeowners to adhere to (either before
construction. or by retrofitting) is setting the Jowest floor of the house to be at or above the Base
Flood Elevation. The BFE is a flood elevation that has a 1% possibility of occurring in a given year.
What often happens is homes will be constructed on above ground crawl-spaces, or set on fill, which
is basically a mound of soil. A less common method is to build a home on stilts.

Currently, 18,000 to 20,000 communities have chosen to participate in the NFIP. These communities
have decided that what has been asked of them is reasonable. In the participating communities, more

than "3 million home and business policies are in force"” and they are funded by insurance premiums
from a large pool of participants.

However for many Americans, especially real estate developers, and the communities they represent,
FEMA and FIA are asking them to go through too much red tape. Many of them dislike this idea of
being compelled to protect themselves against flooding, They Ask, "who wants to live in an
unattractive looking house that costs more to make?” Environmental geologist Harvey Blatt said that
instead, these Americans "believe the government's responsibility lies in only providing relief
programs or subsidies, such as low-interest loans if a catastrophe occurs."”’.

Officials at FEMA have replied publicly to this mentality. Clifford Oliver, Senior Engineer of the
Program Branch of the Mitigation Directorate, states that building and living on the floodplains itself
incurs that cost to begin with. He argues that disaster relief should not be increased to better
accommodate those who feel that permanent elevation of their homes is too much of an
inconvenience. "Why should the taxpayer pay for such foolishness?""'

Paul Winston of Winston International came up with what some would say is an ingenious way of
creating a house that automatically accommodates itseif to the flood level and that looks good on the
outside. He calls it the Winston Landlocked Floating House. Mr. Winston says that he was divinely
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1993. Shortly after, he hired architects, marine and structural engineers to develop and detail the
concept. Some would describe it as a “space age Noah's Ark,” Guy Gugliotta reported in the
Washington Post.? Supposedly the house is capable of rising five feet above 500-year flood levels.
The following is Winston's technical description of the house:

“The patented WLFH system causes one or two story houses with attached
occupied garages, to float on heavy duty pontoons during flood events. In dry con-
ditions the house rests on wooden piling [located below ground level] and with
mcoming floods, rises on telescoping steel piers anchored to concrete foundations.”

Winston views his house as an answer to permanent elevation without the problems that are
associated with permanent elevation. Since many of the floods this past decade (including Grand
Fork’s) have been well above the BFE, the WLFH provides extra assurance that a family's house will
not be consumed or damaged by floods. He argues that his patent avoids the many techunical
problems involved with permanent elevation. Houses that are raised by fill, could collapse as waters
erode the dirt beneath the structure. For other means of permanent elevation, liquefication could
occur, meaning the house could literally sink into the ground as the the soil becomes saturated. '

Winston forwarded his idea to the Department of Housing and Urban Development and to the Army
Corps of Engineers for their review and comments. Both applauded the idea, stating that the design
could possibly "solve up to 70% of 'back-bay' flood problems in the entire USA" and stated the
concept needed to be tested to ensure that it is sound. Some off-the-record speculation occurred on
how HUD and USACE could make the job of testing the prototype an easy one.

However, since FEMA is considered the lead agency conceming housing built on floodplains,
‘Winston was told that he would have to gain approval of the concept through FEMA first. Without
FEMA's approval, neither HUD nor USACE could do anything with Winston's concept. No
community that participated i the NFIP could have a WLF house unless it met the building codes
enforced by FEMA.

November, 1993, a team representing Winston International briefed FEMA on the floating-house
concept and presented them with a promotion package, announcing that refinements were still being
made. Within five business days however, FEMA rejected the WLFH claiming the house concept
was not m compliance with NFIP regulations. Specifically the house's lowest floor would be under
the BFE, in most areas when it was in a resting position.

Winston Intemnational was shocked to find out the WLFH concept had been turned down without the

2 Bibliography: Washington Post
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company being consulted during the process. Mr. Winston felt the reason his proposal was so quickly
denied was because FEMA "refuses to consider anything that runs counter to its doctrine” and that
people should move from the floodplains or permanently raise the levels of their homes above the
BFE. (Gugliotta, Washington Post.)

Mr. Winston felt the best way to resolve this situation was to take it to Capitol Hill. Despite the
attempts of twelve FEMA lobbyists, Robert Hundley, Vice President of WI was able to convince the
joint conference committee to write a report to instruct FEMA into being more accommodating to
the testing of new technologies that could prove floodplain management. The report accompanied
the Riegle Community Development and Regulatory Improvement Act of 1994" which states:

"Conferees are further aware that new technolgy may provide feasible means
of floodproofing residential structures in flood-prone areas. The Conferees expect
FEMA to be more accommodating to the testing of such technologies so long as
uninhabitable structures are used and are dismantled after testing is complete.

"To the extent such technologies are shown to be equivalent in effect to
permanent elevation of a structure through the use of pilings or techmologies
permitted under current regulations or practices, the conferees expect FEMA to
consider making flood insurance available to such structures under the same terms and
conditions as if the structure were permanently elevated. In determining if a
technology is equivalent in effect to permanent elevation of a structure, the Conferees
expect FEMA will review the extent to which the new technology would provide
Ievels of protection for personnel safety that are equivalent [to that of permanent
elevation.] (Section 553, HR 3474. Signed into federal Law, September 23, 1994.)

To follow up on the legjslation, Winston International solicited the help of Senator Slade Gorton, (R)
Washington, to help in the process of achieving FEMA's cooperation. A $300,000 grant to cover half
of the production costs was requested of FEMA. Later it was clear, the request was not in FEMA's
best interest, and that request was withdrawn by WL

Winston International was additionally perplexed when FEMA told them in comrespondence that
under NFIP regulations, it was the participating communities’ responsibility to "regulate all new
development in the special flood hazard area, including temporary structures,"”'® although FEMA is
the agency in complete control of flood policies in these communities. According to WI, it found out
later that any community that offered to accommodate prototype testing promptiy withdrew its offer
when it found out it was in danger of losing its standing under the NFIP for having a temporary
structure not meeting the BFE requirement.

'S Bibliography: Public Law 103325
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Although FEMA informed Senator Gorton that its intentions were to follow the accommodating new
technology clause, it had more pressing issues to resolve concerning the Riegle Act. The agency also
said when the time came, it would take it upon itself to develop a testing procedure that would
"ensure that any new floodproofing technology is sufficient to protect the general safety and welfare
of [people], provide for sound floodplain management and emergency management practices, and
protect against unreasonable [payments in flood insurance and disaster relief]."”” FEMA said, only
under such a procedure, would it consider the floodproofing technology.

Upon hearing this, and fearing FEMA would never get around to such a procedure, Paul Winston
retained Pacific Testing Laboratories and later Analytical Engineering Associates to develop a
computer simulation testing program to test Winston's patents m all sorts of configurations in
different scenarios. This can be seen as preparation for developing a testing procedure for the actual
prototype. According to WI, the simulation results from these independent agencies had the WLFH
pass with flying colors. "The testing procedures, that FEMA, seeks are now developed."™ Due to
the test results, WT was able to find an investor who was willing to cover the rest of the production
costs and therefore the company stopped asking for a government grant. Winston was successful in
getting the assurance of Lloyd's of London, an international insurance group, to provide insurance
coverage for the floating house if the actual testing of the prototype proved successful.

At this point, W1 released a report to Congress in October of 1995% explaining the progress they had
made over the past few months. For the next two years, W1 invested time trying to bolster support
from various Senators and Congressmen. Upon reviewing the test results, many Senators including
Patty Murray, Connie Mack, Hank Brown, and Kit Bond inquired FEMA about why it was not taking
action. Senator Patty Murray wrote”, "From the results of the computer simulation test, the
reaaction of the trade journals, and the positive reviews in the popular press, the Floating House
design would seem to be one that FEMA would want to enthusiastically cooperate in testing as soon
as possible. I gather that some at FEMA think it will not work. It was our intention [referring to the
Conference Report] that the conclusions be the result of actual testing, not political speculation. ---
[the press articles] do not enhance FEMA's already tattered reputation.” The political speculation
she speaks of can be interpreted as FEMA's fears that the WLFH might run contrary to the agency's
doctrine. She also dictates in her letter that it was FEMA's responsibility to waive any local zoning
and ordinances due to the "reflection” of FEMA regulations in any community where Winston
chooses to test.

Senator Kit Bond asked Winston International to submit three questions for FEMA to answer, at last
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year's appropriation committee hearing concerning the agency's funding. It appeared that FEMA did
not divulge much information in the hearing, to the question, "why has FEMA not considered the
'WLFH technology for testing?" Clearly, Director James Wiit expressed his interpretation of the 1994
Conference Report, to be that the proposed technology must be in line with current regulations before
actual testing occurs. At the hearing, Witt made it clear that FEMA's concerns with the foating
house would be answered more completely in an evaluation report to come.

Clifford Oliver, mentioned before as the Senior Engineer in the Program Development Branch of the
Mitigation Directorate, is the chief FEMA official for developing the policy of FEMA's disapproval
of the WLFH concept. Mr. Oliver is considered an international expert when it comes to flood-
proofing homes. He is the author of the evaluation report that came out earlier this year.

In bis evaluation report, Mr. Oliver gave some key insight on why FEMA has handled the situation
as it has. It is the belief of the management that the regulations of the Stafford Act of 1974 take
precedent over the non-statuatory conference committee raport that accompanies the Riegle Act of
1994. FEMA believes the evaluation report meets the Congressional intent of the Conference
Committee in broader terms. Mr. Oliver deems that testing the WLFH cannot be perforined due to
"several serious engineering, floodplain management, financial, and emergency management

=1

concerns.

Mr. Oliver can see many technical faults with the Winston design. "It is our belief that there is no
guarantee that the BFE will be achieved [even in time of flooding]." He states that only one of the
house's complicated systems need to fail for that to occur. In other words, Oliver expresses doubt
that the WLFH will float 100% of the time.

Another "fatal flaw," according to Oliver is that to ensure the house's ballast system is working, the
homeowner must stay home during the flood to keep the electric generator running, so that the house
doesn't lean over to one side. By no means does FEMA ever want to encourage people to stay home
during an emergency.

Aside from these obstacles, the WLFH is considered to have fallen short in meeting the same
expectations of "permanently elevated structures.” It is Oliver's opinion that it would be more costly
to maintain 2 WLFH over a permanently raised structure. He asks the questions: "How much would
it cost to fix a WLF house that comes down on a car or an uprooted tree after the waters recede?
How much would it cost to remove all the river silt that would come to rest in the underground cavity
where the pontoons of the house normally rest? How much would it cost to repair and reattach alt
the broken utility lines to the house? Is it really cheaper to retrofit a house with WLF design rather
than rajsing the foundation with fill?" In every case, Oliver believes that the taxpayer is the one who
ends up paying for the damage.

22 Bibliography: FEMA Evaluation Report

2 Bibliography: Oliver interview
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In the interview I conducted with Oliver, he went on to seriously question the professionality of the
‘W1 representatives. He accused them of “puffing,"” that is telling Congress half truths and sensation-
alizing the remaining part of the story.

He says that WI's claims about having the support of HUD and USACE is a lie. The Army Corps
of Engineers is supposedly seeking legal action against WI for libel. Oliver states that the Corps is
sending them a letter to WI asking them to “cease and desist” in claiming the Corps supports efforts
in having prototypes tested (although Winston claims to have these specific connections within the
Corps, that are off the record.) Although Winston claims otherwise, Oliver feels that Winston Inter-
national has probably failed in its attempt to privately fund testing, and that WI's consistent pursuits
of FEMA have been matters over money and not about FEMA's unwillingness to sanction testing of
the patent.

Mr. Oliver summed up his interview by stating, "The question that must be asked in order to resolve
this conflict is whether this should be resolved by the technical merits of the WLFH or by political
considerations [are Americans not willing to put up with current regulations?]"

Representatives of Winston Jntermational believe the evaluation report to be nothing but a collection
of false statements. They have spent considerable time and documentation reassuring investors and
their supporters on Capitol Hill that FEMA's position on the matter is not credible. Paul Winston
claims that he had discovered solutions to all the problenus pomted out by Cliff Oliver well before
the evaluation report was written. It is important to note that Mr. Oliver was unavailable to reply to
the following:

First, Winston notes that "the NFIP and the national model codes state that the lowest floor shall be
elevated to or above the BFE. Nowhere in any of these documents do the words 'permanent’ or
'permanently’ appear in context with the elevation of the floor during flooding or non-flooding in
hazard zones."* He stipulates that all that is required of the floating house is for it to always remain
above flood waters.

Second, Winston claims there is no need for the WLFH to be occupied during flood events. The
electric generator that operates the ballast system is simply turned on by the occupant before he
leaves. The ballast system of the house works no differently from that of a boat. He also states that
WI will never take the position that occupants should stay home in the midst of a flood, although he
notes that 85% of all flood casualties are a result of people attempting to flee their homes.

As for maintenance of the house, Mr. Winston says that any damage that flood insurance does not
cover will fall under warranty making Winston solely responsible for the removal of silt and other
flood debris.

2 Bibliography: Winston ltr to Senator Brown
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this task makes maintenance after a flood simple, even under the unlikely possibility that a car or tree,
or some other debris is trapped under the house. The only thing that Winston International is not
responsible for maintaining is the reattachment of utility lines. "This is the responsibility of the local
utility companies, not FEMA. "%

Robert Hundley, Vice President of W, says that the company does sympathize with FEMA's doctrine
that, idealistically, nobody should five on the wetlands. But unfortunately, ten million Americans have
chosen to live there due to the quality of life that a river or a lake brings to a community. Hundley
says that FEMA can't expect all of them to move out, especially during a time when FEMA is
expanding the floodplain zones to such areas as the isle of Manhattan. According to Hundley, WT
offers a realistic alternative to the situation -- better flood protection for those who choose to stay.

According to Hundley, W1 is moving toward another Congressional hearing where everything will
be put out in the open. He wants Congress to find out the truth for themselves. Hundley and
Winston firmly believe Congress will find that "FEMA does not stack up to the law."* It is WI's
hope that through actual testing, FEMA will come to the conclusion that Winston's house does in fact
meet NFIP regulations, and is therefore legal to build and to insure on any floodplain in America.

This case is about the bureaucracy interpreting and impleraenting the law differently than Congress
Das intended under the belief that FEMA's expertise entitles it to that right. To some extent, FEMA
is correct. The aforementioned 1994 legislation is non-statuatory. However, it is obvious that FEMA
still has an obligation to fulfill to those who have the power of the purse. There is a delicate balance
between executing one's expertises in conjunction with the original ntent of the law, and being open
to mandates of Congress, which should te considered an indirect mandate of the people. the
“customers" of the bureaucracy.

It is the researcher's opinion the administrative discretion employed by FEMA has not been used well.
‘While clearly FEMA needs to rely on its own expertise, it is irresponsible in evaluating W tech-
nology. Part of the problera may lie with W1 itself. It appears that FEMA has not been informed of
breakthroughs before its evaluation report. Clearly one of the sides of the "iron triangle” have been
broken. This apparent lack of communication is responsible for the frustration both sides have
experienced. Mr. Oliver still thinks W1 is looking for government funding.
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Therefore, it is my opinion that the Congressional hearing that Robert Hundley mentioned gets under
way. [t is my hope that in the process, both sides gain a better understanding of the other's concerns.
1 would have to agree with those on Capitol Hill that actual testing of the WLFH commence without
further defay. It is the only way to really prove whether the house violates NFIP standards. If FEMA
no longer has to worry about funding the project, it should accommodate the testing to prove its
belief that the house is not feasible.

Respectfully submitted,

Jonathan D. Morales
Student, George Washington University
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